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or of a contract bonded by another Sur-
ety, as required by a bonding line com-
mitment under §115.33.

(3) Need for bond. It must certify that
a bond is expressly required by the bid
solicitation or the original Contract in
order to bid on the Contract or to serve
as a prime contractor or subcontractor.

(4) Availability of bond. It must certify
that a bond is not obtainable on rea-
sonable terms and conditions without
SBA’s guarantee.

(5) Partial subcontract. It must certify
the percentage of work under the Con-
tract to be subcontracted. SBA will not
guarantee bonds for Principals who are
primarily brokers or who have effec-
tively transferred control over the
project to one or more subcontractors.

(6) Debarment. 1t must certify that
the Principal is not presently debarred,
suspended, proposed for debarment, de-
clared ineligible, or voluntarily ex-
cluded from transactions with any Fed-
eral department or agency, under gov-
ernmentwide debarment and suspen-
sion rules.

(b) Conflict of interest. A Principal is
not eligible for an SBA-guaranteed
bond issued by a particular Surety if
that Surety, or an Affiliate of that
Surety, or a close relative or member
of the household of that Surety or Af-
filiate owns, directly or indirectly, 10%
or more of the Principal. This prohibi-
tion also applies to ownership interests
in any of the Principal’s Affiliates.

§115.14 Loss of Principal’s eligibility
for future assistance.

(a) Ineligibility. A Principal and its
Affiliates lose eligibility for further
SBA bond guarantees if any of the fol-
lowing occurs under an SBA-guaran-
teed bond issued on behalf of the Prin-
cipal:

(1) Legal action under the guaranteed
bond has been initiated.

(2) The Obligee has declared the Prin-
cipal to be in default under the Con-
tract.

(3) The Surety has established a
claim reserve for the bond of at least
$1000.

(4) The Surety has requested reim-
bursement for Losses incurred under
the bond.

(6) The guarantee fee has not been
paid by the Principal.

§115.16

(6) The Principal committed fraud or
material misrepresentation in obtain-
ing the guaranteed bond.

(b) Reinstatement of Principal’s eligi-
bility. Prior Approval Sureties should
refer to §115.36(b) for provisions on re-
instatement of the Principal’s eligi-
bility. A PSB Surety may reinstate a
Principal’s eligibility upon the Sure-
ty’s determination that reinstatement
is appropriate.

§115.15 Underwriting and servicing
standards.

(a) Underwriting. (1) Sureties must
evaluate the credit, capacity, and char-
acter of a Principal using standards
generally accepted by the surety indus-
try and in accordance with SBA’s
Standard Operating Procedures on un-
derwriting and the Surety’s principles
and practices on unguaranteed bonds.
The Principal must satisfy the eligi-
bility requirements set forth in §115.13.
The Surety must reasonably expect
that the Principal will successfully
perform the Contract to be bonded.

(2) The terms and conditions of the
bond and the Contract must be reason-
able in light of the risks involved and
the extent of the Surety’s participa-
tion. The bond must satisfy the eligi-
bility requirements set forth in
§115.12(b). The Surety must be satisfied
as to the reasonableness of cost and the
feasibility of successful completion of
the Contract.

(b) Servicing. The Surety must ensure
that the Principal remains viable and
eligible for SBA’s Surety Bond Guar-
antee Program, must monitor the Prin-
cipal’s progress on bonded Contracts
guaranteed by SBA, and must request
job status reports from Obligees of
Final Bonds guaranteed by SBA. Docu-
mentation of the job status requests
must be maintained by the Surety.

§115.16 Determination of
Loss.

Surety’s

Loss is determined as follows:

(a) Loss under a Bid Bond is the lesser
of the penal sum or the amount which
is the difference between the bonded
bid and the next higher responsive bid.
In either case, the Loss is reduced by
any amounts the Surety recovers by
reason of the Principal’s defenses
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§115.17

against the Obligee’s demand for per-
formance by the Principal and any
sums the Surety recovers from
indemnitors and other salvage.

(b) Loss under a Payment Bond is, at
the Surety’s option, the sum necessary
to pay all just and timely claims
against the Principal for the value of
labor, materials, equipment and sup-
plies furnished for use in the perform-
ance of the bonded Contract and other
covered debts, or the penal sum of the
Payment Bond. In either case, the Loss
includes interest (if any), but Loss is
reduced by any amounts recovered
(through offset or otherwise) by reason
of the Principal’s claims against labor-
ers, materialmen, subcontractors, sup-
pliers, or other rightful claimants, and
by any amounts recovered from
indemnitors and other salvage.

(c) Loss under a Performance Bond is,
at the Surety’s option, the sum nec-
essary to meet the cost of fulfilling the
terms of a bonded Contract or the
penal sum of the bond. In either case,
the Loss includes interest (if any), but
Loss is reduced by any amounts recov-
ered (through offset or otherwise) by
reason of the Principal’s defenses or
causes of action against the Obligee,
and by any amounts recovered from
indemnitors and other salvage.

(d) Loss under an Ancillary Bond is the
amount covered by such bond which is
attributable to the Contract for which
guaranteed Final Bonds were Executed.

(e) Loss includes the following ex-
penses if they are itemized, docu-
mented and attributable solely to the
Loss under the guaranteed bond:

(1) Amounts actually paid by the
Surety which are specifically allocable
to the investigation, adjustment, nego-
tiation, compromise, settlement of, or
resistance to a claim for Loss resulting
from the breach of the terms of the
bonded Contract. Any cost allocation
method must be reasonable and must
comply with generally accepted ac-
counting principles; and

(2) Amounts actually paid by the
Surety for court costs and reasonable
attorney’s fees incurred to mitigate
any Loss under paragraphs (a) through
(e)(1) of this section including suits to
obtain sums due from Obligees,
indemnitors, Principals and others.
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(f) Loss does not include the following
expenses:

(1) Any unallocated expenses, or any
clear mark-up on expenses Oor any over-
head, of the Surety, its attorney, or
any other party hired by the Surety or
the attorney;

(2) Expenses paid for any suits, cross-
claims, or counterclaims filed against
the United States of America or any of
its agencies, officers, or employees un-
less the Surety has received, prior to
filing such suit or claim, written con-
currence from SBA that the suit may
be filed;

(3) Attorney’s fees and court costs in-
curred by the Surety in a suit by or
against SBA or its Administrator;

(4) Fees, costs, or other payments, in-
cluding tort damages, arising from a
successful tort suit or claim by a Prin-
cipal or any other Person against the
Surety; and

(6) Any costs that arise from the
Principal’s failure to secure and main-
tain insurance coverage required by
the Contract or Order, or any costs
that result from any claims or judg-
ments that exceed the amount of any
insurance coverage required by the
Contract or Order, as well as any costs
that arise as a result of any agreement
by the Principal in the Contract or
Order to indemnify the Obligee or any
other Persons.

[61 FR 3271, Jan. 31, 1996, as amended at 76
FR 2572, Jan. 14, 2011]

§115.17 Minimization of Surety’s Loss.

(a) Indemnity agreements and collat-
eral—(1) Requirements. The Surety must
take all reasonable action to minimize
risk of Loss including, but not limited
to, obtaining from each Principal a
written indemnity agreement which
covers actual Losses under the Con-
tract and Imminent Breach payments
under §115.34(a) or §115.69. The indem-
nity agreement must be secured by
such collateral as the Surety or SBA
finds appropriate. Indemnity agree-
ments from other Persons, secured or
unsecured, may also be required by the
Surety or SBA.

(2) Prohibitions. No indemnity agree-
ment may be obtained from the Surety,
its agent or any other representative of
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